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Legislation 

Purpose of LRA: 

    Advance economic development, social justice, 
labour peace and the democratisation of the work-
place by fulfilling the primary objects of this Act, 
which are— 

• to give effect to and regulate the fundamental rights 
conferred by sec 23 of the Constitution (Sec 23 (2)(c) 
provides: Workers shall have the right to strike for 
the purpose of collective bargaining.) 

• to give effect to obligations incurred by the Republic 
as a member state of the ILO 

 



Limitations on right to strike 

No person may take part in a strike or in any conduct in contemplation or furtherance 
of a strike if that person is engaged in— 

• (i)an essential service; or 

• (ii)a maintenance service. 

 

The ILO Committee has stated: 

If the right to strike is subject to restrictions or a prohibition, workers who are thus 
deprived of an essential means of defending their socio-economic and occupational 
interests should be afforded compensatory guarantees, for example conciliation and 
mediation procedures leading, in the event of a deadlock, to arbitration machinery 
seen to be reliable by the parties concerned. It is essential that the latter be able to 
participate in determining and implementing the procedure, which should 
furthermore provide sufficient guarantees of impartiality and rapidity; arbitration 
awards should be binding on both parties and once issued should be implemented 
rapidly and completely (ILO, 1994a, para. 164). 



Disputes in essential services 

• Any party to a dispute that is precluded from participating in a strike or a 
lock-out because that party is engaged in an essential service may refer 
the dispute in writing to— 

 

• a council, if the parties to the dispute fall within the registered scope of 
that council; or 

 

• the Commission, if no council has jurisdiction 

 

• The council or the Commission must attempt to resolve the dispute 
through conciliation 

 

• If the dispute remains unresolved, any party to the dispute may request 
that the dispute be resolved through arbitration by the council or the 
Commission. 

 



Functions of ESC 

• to conduct investigations as to whether or not the whole or a part of any 
service is an essential service, and then to decide whether or not to 
designate the whole or a part of that service as an essential service; 

 

• to determine disputes as to whether or not the whole or a part of any 
service is an essential service; and 

 

• to determine whether or not the whole or a part of any service is a 
maintenance service 

• The essential services committee may vary or cancel the designation of 
the whole or a part of a service as an essential 

• to determine disputes as to whether particular employees or employers 
are engaged in an essential service, which has already been designated as 
such 

 



Minimum services 

• The essential services committee may ratify any collective 
agreement that provides for the maintenance of minimum 
services in a service designated as an essential service, in 
which case— 

 

• the agreed minimum services are to be regarded as an 
essential service in respect of the employer and its employees; 
and 

 

• the provisions of s 74 do not apply. 

 



Eskom Holdings v NUM (LC) 
 

• Since only ESC may ratify Collective 
agreements relating to minimum services, 
CCMA lacks jurisdiction to foist an agreement 
on the parties by means of an award. 

• ESC may ratify a collective agreement but not 
an award. 

• The only forum that is competent to intervene 
in disputes about essential services and also 
disputes about minimum services is the ESC. 

 



NUM v Eskom Holdings (LAC) 
 

• Basson J in the court a quo “elided past the 
express wording of sec 74 to rely exclusively 
on sec 72 in order to conclude that the CCMA 
does not have the necessary jurisdiction.” 

• Sec 74 provides the mechanism to deal with 
impasse in minimum service agreement. 

 



Eskom Holdings v Num (SCA) 

• Dispute: number of employees necessary to provide 
acceptable minimum service 

• “The determination of what is an essential service and the 
and to what extent such declaration may be varied or pared 
down is a task entrusted by the legislature only to the ESC (s 
71(9) and s73)… 

• The legislature surely did not envisage a CCMA commissioner, 
probably lacking both the necessary expertise and experience, 
to determine  a minimum service agreement which would 
vary the effects of a declaration made by the ESC.” 

 



ESC has power to settle dispute 

Can approach ESC to vary or cancel the designation as the whole 
or part of the service as an essential service (s71(9) –not 
practical and very time consuming) or 73. Sec 73 provides: 

 73. Disputes about whether a service is an essential 
service.—(1) Any party to a dispute about either of the 
following issues may refer the dispute in writing to the 
essential services committee— 

• whether or not a service is an essential service; or 

• whether or not an employee or employer is engaged in a 
service designated as an essential service. 

 



Conclusion of SCA 

“Bearing the importance of the fundamental 
right to strike in mind, the legislature would 
hardly have expected employees working 
within a designated essential service industry 
whose services were not required in order to 
provide an acceptable minimum essential 
service to have no remedy should agreement 
not be reached with their employer on a 
minimum services agreement.”  

 



One of the functions of the ESC is to determine 
disputes and alleged disputes on whether or not the 
whole or part of any service is an essential service – s 
70(2)(b) – a function closely allied to that prescribed 
in s 73(1)(b) viz to determine whether or not an 
employer or employee is engaged in a service 
designated as an essential service. 

 



“a dispute as to how many employees in which 
particular categories are necessary to provide a 
minimum service at an acceptable level, seems to me 
to be equally capable of being construed as a dispute 
in regard to what service should be regarded as an 
essential service or the number and category of 
employees needed to be engaged in the service 
designated as an essential service – and therefore 
susceptible to determination by the ESC under s 73.” 

 



LRA Amendment Bill 

Powers and functions of essential 
services committee 

• promote effective dispute resolution in essential services; 

• develop guidelines for the negotiation of minimum services agreements; 

• decide, on its own initiative or at the reasonable request of any 

• interested party, whether to institute investigations as to whether or not 
the whole or a part of any service is an essential service; 

• monitor the implementation and observance of essential services 
determinations, minimum services agreements, maintenance services 
agreements and determinations 

 



Powers and functions of panel 
 
• conduct investigations as to whether or not the whole or a part of any 

• service is an essential service; 

•  determine whether or not to designate the whole or a part of that 

• service as an essential service; 

• determine disputes as to whether or not the whole or a part of any service 
falls within the scope of a designated essential service; 

• determine whether or not the whole or a part of any service is a 
maintenance service; 

• ratify a collective agreement that provides for the maintenance of 

• minimum services in a service designated as an essential service; and 

• determine, in accordance with the provisions of this Act, the minimum 

 services required to be maintained in the service that is designated as an 
essential service. 

 

 



Amendment of section 71  
 

A panel appointed by the essential services 
committee may vary or cancel 

•  the designation of the whole or a part of a 
service as an essential service or 

• any determination of a minimum service or 
ratification of a minimum services agreement 

 



Minimum services (new s 72) 

(1) When making a determination in terms of section 71, a panel of the essential 
services committee may issue an order— 

• (a) directing the parties to negotiate a minimum services agreement as 

 contemplated in this section within a period specified in the order; 

• (b) if an agreement is not negotiated within the specified period, 

 permitting either party to refer the matter to conciliation at the Commission or a 
bargaining council having jurisdiction. 

 

(2) If the parties fail to conclude a collective agreement providing for the 

 maintenance of minimum services or if a collective agreement is not 

 ratified, a panel appointed by the essential services committee may 

• determine the minimum services that are required to be maintained in an 
essential service. 

 



Slide about this topic 

(3) If a panel appointed by the essential services committee ratifies a 

 collective agreement that provides for the maintenance of minimum 

 services in a service designated as an essential service or if it determines 
such a minimum service which is binding on the employer and the 
employees involved in that service— 

(a) the agreed or determined minimum services are to be regarded as an 
essential service in respect of the employer and its employees; and 

(b) the provisions of section 74 do not apply. 

 

(4) A minimum service determination— 

(a) is valid until varied or revoked by the essential services committee; 

 

(b) may not be varied or revoked for a period of 12 months after it has 

 been made. 

 



Slide about this topic 

• (8) Any party to negotiations concerning a 
minimum services agreement may, subject to 
any applicable collective agreement, refer a 
dispute arising from those negotiations to the 
Commission or a bargaining council having 
jurisdiction for conciliation and, if an 
agreement is not concluded, to the essential 
services committee for determination.’’ 

 



New s73(1) - Disputes about minimum 
services and about whether a service is an 
essential service 
(1) Any party to a dispute about either one or more of the 

following issues may refer the dispute in writing to the 
essential services committee— 

(a) whether or not a service is an essential service;  

(b) whether or not an employee or employer is engaged in a 
service designated as an essential service. 

(c) whether or not the employer and a registered trade union 
or trade unions representing employees in the essential 
service should conclude a collective agreement that provides 
for the maintenance of minimum services in that service; 
and 

(d) the terms of such a collective agreement. 

 

 



New s 74 

 Subject to section 73(1), any party to a dispute 
that is precluded from participating in a strike 
or a lock-out because that party is engaged in 
an essential service may refer the dispute in 
writing to—’’. 

(a) a council, if the parties to the dispute fall 
within the registered scope of that council; or 

(b) the Commission, if no council has 
jurisdiction. 

 



Conclusion 

• Amendments make powers and jurisdiction of 
ESC clear 

• Disputes about Minimum services to be 
settled by ESC if negotiation deadlocks and 
conciliation at CCMA or BC unsuccessful. 

• Disputants who cannot strike not left without 
dispute resolution procedure-In line with ILO 
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